IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KERRY CONNORS, SR. and :

ELI ZABETH CONNORS, h/w : CIVIL ACTI ON
V.

R & S PARTS & SERVI CES, | NC. , :

d/ b/ a STRAUSS DI SCOUNT AUTO : NO. 02-1473

VEMORANDUM AND ORDER

Norma L. Shapiro, S.J. March 5, 2003

BACKGROUND

Plaintiffs Kerry and Elizabeth Connors, Pennsylvania
residents, have asserted claims for negligence and vicarious
liability arising out of a motor vehicle accident against R&S
Parts & Services, Inc. (“R&S’), a corporation with its principal
pl ace of business in New Jersey and the naned defendant in this
di versity action. The accident involved two vehicles, one driven
by Kerry Connors and the other by Bruce Brighton,?! alleged to
have been an enpl oyee of R&S at the tine. The two vehicles were
travel ing westbound on 1-78 in Hunterdon County, New Jersey, and
t he acci dent was investigated by the New Jersey State Police.
The drivers’ conduct is governed by the New Jersey Mdtor Vehicle
Code, N.J.S. A 39:4-1 et seq. Before the court is the notion of

R&S to transfer venue to the United States District Court for the

!Plaintiffs voluntarily dismissed Bruce Brighton. See court
order dated November 6, 2002.



District of New Jersey under 28 U . S.C. § 1404(a). The notion

w Il be granted.
DI SCUSSI ON

To transfer venue under 8§ 1404(a), it is necessary that the
action could have been brought in the transferee district. See

Tyler v. Rental service Corp., No. 01-4644, 2002 U.S. Dist. LEXIS

1828, at *3 (E.D. Pa. Jan. 24, 2002). 1In an action where
jurisdiction is based on diversity of citizenship, as here, venue
lies in a “judicial district where any defendant resides, if al
defendants reside in the sane State [or] a judicial district in
whi ch a substantial part of the events or om ssions giving rise
to the claimoccurred . . . .” 28 US C 8 1391(a). For

pur poses of venue, “a defendant that is a corporation shall be
deened to reside in any judicial district in which it is subject
to personal jurisdiction at the tinme the action is commenced.”
28 U.S.C. 8 1391(c). Venue would have been proper in the
District of New Jersey under either rational e because R&S

mai ntained its principal place of business in New Jersey at the
time this action was conmmenced, and the accident giving rise to

the clains occurred in the transferee district.

The court nust determ ne whet her a bal anci ng of conveni ence
and the interests of justice favor a trial in the proposed
transferee forum See 28 U S.C. § 1404(a); 1d. The relevant
considerations in deciding a § 1404(a) notion include various

public and private interests. See Junmara v. State Farmlns. Co.,
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55 F.3d 873, 879 (3d Cir. 1995). Private interests include the
following: plaintiff's choice of venue; defendant’s preference;
where the claim arose; convenience of the witnesses to the extent
they might be unavailable for trial in one of the fora; and, the
extent to which records or other documentary evidence would be

available for production. See id. ; Williams v. Wies Mkts. , 2002

U.S. Dist LEXIS 798, at *2-3 (E.D. Pa. Jan. 18, 2002). Public

interests are as follows: enforceability of any judgment;

practical considerations that could make the trial easy,

expeditious or inexpensive; relative administrative difficulty

resulting from court congestion; local interest in deciding the

controversy; relative importance of public policies; and,

familiarity of the trial judge with the applicable state law in

diversity cases. See __ Jumara, 55 F.3d at879; Williams , 2002 U.S.

Dist LEXIS 798, at *3.

The burden is on the moving party to establish that a
balancing of proper interests weigh in favor of the transfer.

See In re United States , 273 F.3d 380, 388 (3d Cir 2001); 15

Wight et al., Federal Practice and Procedure 8§ 3848, at 383 (2d
ed. 1986). Though the burden is on the defendant, R&S is not
required to show “truly conpelling circunstances for . . . change

[of venue, but rather that] all relevant things considered,
t he case woul d be better off transferred to another district.”

In re United States, 273 F.3d at 388.




1. Private Interests

The plaintiff's choice of venue should not be lightly
disturbed. Jumara , 55 F.3d at 879. “A plaintiff's choice is not
concl usive, however, or the courts would not enploy a nulti-
factor test, a defendant could never obtain a change of venue and
§ 1404(a) would be rendered neaningless.” Tyler, 2002 U S. Dist.
LEXI'S 1828, at *5. Qher than the Connors’ choice of venue, the
nost significant private interest here is the | ocation where the
cl ai marose. The accident occurred in New Jersey and was
i nvestigated by New Jersey State Police. In addition, R&S has
averred, and plaintiffs have not denied, that both the vehicle
operated by Brighton and the vehicle operated by Kerry Connors

are owned by New Jersey entities. (Def.’s Mot. to Trans. 1Y 8,9.)

The Connors claimthat the private-interest w tness factor
wei ghs against granting the notion to transfer venue. They state
that there are only two non-party witnesses who will testify at
trial, both of themdoctors with practices |located in
Pennsyl vani a,? and that those witnesses will be inconvenienced if
the action were transferred to the District of New Jersey. But

t he conveni ence of the witnesses is relevant only if they m ght

2Plaintiffs claim that liability is not an issue in this
action because of the contents of an accident investigation
report made by police, and that the issue of damages alone will
require testimony. It is premature of plaintiffs to conclude
that liability witnesses will not be required.



be unavailable for trial. See Jumara, 55 F.3d at 879. The
Connors have not clained that either physician would be unable to
testify should the action be transferred; the use of a doctor’s

vi deot aped deposition at trial is well-accepted and w despread.

2. Public Interests

The site of the accident was New Jersey, and the vehicles
involved in the accident appear to be New Jersey-owned.
Liability woul d be based on an application of the New Jersey
Mot or Vehicle Code. Not only are the local interests in the
outcone of this action greater in the District of New Jersey, but
a New Jersey District Judge would be nore famliar with the
applicable state law. Thus, the public interests al so support

the nmotion to transfer.
CONCLUSI ON

The Connors’ choice of venue is of significant inport, but
it is outweighed by the other relevant factors. R&S has
est abl i shed, based on pertinent public and private interests,
that this matter should be transferred to the District of New

Jersey.® An appropriate order follows.

3The Connors, in their response to the motion to transfer,
state that, if the motion is granted, their claims against Bruce
Brighton should be reinstated before transfer. (Plaintiffs’ Ans.
to Def.’s Motion, at 4.) Plaintiffs should address reinstatenent
of the dism ssed co-defendant in the District of New Jersey.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

KERRY CONNORS, SR and :
ELI ZABETH CONNORS, h/w : CVIL ACTI ON

R & S PARTS & SERVI CES, | NC., :
d/ b/ a STRAUSS DI SCOUNT AUTO : NO 02-1473

ORDER

AND NOW, this 5th day of March, 2003, upon consideration of
Motion of Defendant R&S Parts & Services, Inc., Improperly Pled
as R&S Strauss, Inc., to Transfer Venue Pursuant to 28 U S.C. A 8§
1404(a) (Paper #21) and Plaintiffs’ Answer to Mtion of Defendant
R&S Parts & Services, Inc. to Transfer Venue (Paper #22), it is
her eby ORDERED t hat :

1. The Mdtion of Defendant R&S Parts & Services, Inc. to
Transfer Venue Pursuant to 28 U S.C. A 8§ 1404(a) (Paper #21) is
CGRANTED. This action shall be transferred to the United States
District Court for the District of New Jersey, a venue in which
the action could have been brought.



